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Delay condoned in S.L.P.(C) No. 22726-29/95
[C. C No. 3559/95].
These petitions for special |eave to appeal arise out

of judgnent dated February 8, 1995 passed by the Division
Bench of the All ahabad H gh Court (in various special appeals
and wit petitions involving common questions relating to
regul ari sati on of Registration Cerks enployed on daily wage
basis in the Registration Departnent of the Government of
Uttar Pradesh.

Under the U P. Registration Manual (hereinafter
referred to as 'the Manual’) provision is made in paragraph
94-A for appointnent to the post of Registration Cerks in
Sub-registrar’'s offices and in District Registrar’s offices
by the District Registrar. |In paragraph 95 it is provided
that the strength and remuneration of registration
establ i shnments shall vary according to the anbunt of work to
be performed in each office and w Il undergo  periodical
review. Under paragraph 96 power has been conferred on the
I nspector Ceneral of Registration to sanction “tenporary
establishnments within the linmts of budget provision and up
to a rate of pay not exceeding Rs. 150 per mensem in each
case subject to the conditions precribed in clauses (a) to
(d). The District Registrar has also been enmpowered to
sanction, wth the previous approval of the Inspector
CGeneral, the tenporary appointnent of extra clerks in the
Regi stration offices wunder his control up to a rate of pay
not exceeding Rs. 60 per nmensem in each case but before
sanctioning the District Registrar is required to see that
the permanent clerks have been working up to the standard
prescri bed by the preceding rule. Paragraph 97 requires that
alist of approved candidates for the post of registration
clerks shall be nmaintained by each District Registrar and
that except with the previous sanction of the |nspector
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General, at no tine the nunber of enlisted candi dates shal

exceed the nunber fixed by the inspector General for each
registration district according to the needs of each
district. The said list of approved candidates is required
to be revised by the District Registrar annually in the
nmonth of January. In the said rule provision is also made
prescribing the conditions which are required to be

fulfilled by candidates for enlistnent as well as the
grounds on whi ch the nanes of candi dates once brought on the
list may be renoved. It is also prescribed that permanent

appoi ntnent to the post of registration clerks shall be made
fromanongst the enlisted candidates strictly by seniority
and that officiating or tenporary chances of nore than a
nonth’s duration shall be given to enlisted candi dates by
rotation.

Apart from the permanent. and tenporary establishnents
referred to in paragraphs 95 and 96 of the Manual, a
practice was 1in vogue to appoint Registration Cerks on
daily wage basis for the speedy " disposal of the pending
arrears of ~docunents in the Registration offices. Such
appoi nt nents were aut horised by ~the Governor for the
particul ar year only subject to the condition that the
posting of Registration Clerks on daily wage basis shall in
no case exceed three nonths in the year. One such order is
contained in G O /dated Decenber 23, 1987 which reads as
under :

"G O No. SR4353/X312(1) (O 82 dated

23.12.87

From :

Shri  Prem Shankar

Joint Secretary, Finance

Stanp and Regi stration Section

CGovernment of U. P., Lucknow.

To

| nspector Ceneral of Registration Utar

Pradesh, All ahabad

Sub : Appoi nt ment of (daily wage
clerks for purpose of disposal
of arrears of documents in
Regi stration Ofices

Sir,

Wth reference to your D.O letter

No. 85101/VA-429 dated 26.11.1987, |

have been directed to inform that a

result of arrear of copying work in

various Registration Ofices of the

State undue delay is being caused in the

return of original docunents to the

parties. Consequently, the parties are

being put to inconvenience the Hon' ble

Covernor has therefore been pleased to

sanction post of Cerks on daily wage

basis @20/- (Rupees Twenty) per worKking

day for the purpose of speedy disposa

of the present arrear of docunments in

registration Ofices on the follow ng

terms and conditions :-

(1) The <concerned District Registrar

with prior perni ssi on of District

Magi strate may appoint clerks in m nimnmm

possi bl e nunber in view of unavoidable

necessity and ensure in every case

di sposal of all docunents in arrear

within a period of three nonths.

(2) The standard of work of clerks
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appointed on daily wage basis be the
same as that of regularly appointed
clerks. If the output of work on any

wor ki ng day is less than standard
prescribed than in that case his wages
shall be Iliable to be reduced in the

same proportion.

(3) The disbursenent of wages to the

daily wage clerks wll be nade only

after t he concer ned Sub- Regi strar

certified that on each working day the

wor k done by the daily wage clerk is not

| ess than the prescribed standard.

(4) Wth a viewto ensure that copying

work does not fall in to arrear in

future, weekly monitoring will be done

by District Registrars.

(5) The posting of daily , wage clerks

shall' in~ no case exceed three nonths

duri'ng 't he course of a financial year

(6) The District Registrar will prepare

a list of candidates for appointnent to

the post of daily wage clerks in the

District and the appointment wll . be

made on the basis of list prepared.in

the | ast year’s ‘exani nation

(7) The District Registrar will report

to the Governnment and to the Inspector

CGeneral of Registration, U_P., Al ahabad

fromtime to time about the pending work

in the district.

(8) The expenditure shall be made in

financial year 1987 from serial No. 81

head of account 2030 Stanps and

Regi stration under Non-Plan Expenditure

and shall be borne fromsavings. Here it

is also made clear that (the entire

responsibility of keeping the work in

Sub Registrar Ofice upto-date shall be

that of the District Registrar and they

wi Il be responsible for pendi ng work.

This order is being issued with the

consent of the Finance Departnment D. O

letter No. E- 4/ 11541/ X- 87 dat ed

23.12.1987.

Yours faithfully,
sd/ -

(Prem Shankar)

Joi nt Secretary"

It has been stated that sinmilar orders were issued in
each year and that such appoi ntnents were being nmade since
1983-84. The petitioners in these cases are persons who were
appoi nted on daily wage basis for short period/periods in an
year and on the expiry of the period their services were
term nated. Some of them were appointed on the sane basis in
the next succeeding year or after a gap of one or two years.

On May 12, 1978 the Utar Pradesh Registration
Department (District Establishment) Mnisterial Service
Rul es, 1978 (hereinafter referred to as ’'the 1978 Rules’)
were published. The 1978 Rules provide for recruitnment to
various category of posts in the U P. Registration
Departnment (District Establishment) Mnisterial Service. The
post of registration clerk is a post falling in the said
service. The 1978 Rules provide for appointment on the post
of registration clerks by direct recruitnent and by
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promotion from anongst G oup 'D enpl oyees. Direct
recruitnment on pernmanent as well as officiating or tenporary
vacancies was required to be made in accordance with the
procedure laid down in the Subordinate Ofices Mnisteria
Staff [Direct Recruitnent] Rules, 1975. By notification
dat ed Septenber 9, 1992 [published in the U P. Gazette dated
April 10, 1993] the 1978 Rul es were anended by the Amendnent
Rul es of 1982 and direct recruitnent for the post of
Regi stration Clerk is to be nade through the U. P. Subordi nate
Services Selection Conmission on the basis of conpetitive
exam nati on conducted by the Comm ssi on.

In 1989 the Registration Act, 1908 was anended by the
State legislature of UP.. and Section 32- A was inserted
whereby it was provided that the docunment presented for
regi stration should be acconpanied by such nunber of true
phot ostat copies there of as may be prescribed by the rules
under Section 69. There  was a further amendnent of the
Regi stration Act, 1908 by U P. Act No. 27 of 1994 whereby
Section 32-B was inserted. By the said provision it has been
prescribed that in such cases as nay be notified by the
State Governnent every docunent- and the translation of the
document referred to - in Section 19, presented for
registration shall be acconmpanied by a true copy there of
whi ch shall be neatly and legibly printed, 1ithographed,
type witten or otherwi se prepared on only one side of the
paper and that such true copy shall be lamnated in
accordance with the procedure laid down in-the section. It
has been stated that U P.Act No. 27 of 1994 has been brought
into force with effect from October 1, 1994 vi de
notification dated Septenber 28, 1994.

Prior to March 20, 1991 the appointing authority for
registration clerks wunder the 1978 Rules was the District
Regi strar but by notification dated March 20, 1991 the rul es
were amended and the |Inspector ~General of Registration
becane the appointing authority. On - March 24, 1991 the
I nspect or Gener al of Regi strati on i ssued a press
Notification inviting applications for appointnment to the
posts of Registration O erks.

A nunber of wit petitions were filed in the Al l'ahabad
H gh Court by persons who had worked as registration clerks
on daily wage basis in the past or who were actually working
as Registration Cerks on daily wage basis wherein the
petitioners sought regularisation of their appointnent on
the post of registration clerk and prayed for quashing of
the Press notification inviting applications for appointnent
on the post of registration clerks. Many of these wit
petitions had been disposed of by |earned single Judges of
the High Court and special appeals against these judgments
were pending before the Division Bench while other 'wit
petitions were pending for disposal before |earned single
Judges. In a large nunber of cases interimorders had been
passed directing that the petitioners in the wit petitions
may be allowed to continue in service during the pendency of
the wit petitions. One such wit petition (Cvil Msc. Wit
Petition No. 3721/90, Majeed & Ors. v. State of UP. & Os.)
filed at the Lucknow Bench of the Hgh Court had been
allowed by a learned single Judge (S.H A Raza J.) and the
special | eave petition (Cwvil) No. ...... /93 [CC no
121212/91] filed against the said judgnent was di sm ssed on
the ground of delay by this Court by order dated August 10,
1993. Al the special appeals and wit petitions that were
pending in the Hgh Court at Allahabad as well at the
Lucknow Bench were taken up and were disposed of by the
Di vi sion Bench of the H gh Court by the inpugned judgnent
dat ed February 8, 1995.
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On behal f of the petitioners, it was clained before the
Hi gh Court that they had been regularly selected by a duly
constituted Sel ection Committee and their appointnment shoul d
be treated as regular appointrment. This claimwas, however,
contested by the State. The H gh Court rejected the said
claimof the petitioners and held that nothing had been
shown that the appointnent of the petitioners was made after
sel ection through a Selection Conmi ttee. The ot her
contention that was urged on behalf of the petitioners
before the Hi gh Court was that the petitioners had been
working on daily wage basis for a nunber of vyears and,
therefore, they were entitled to be regularised on the post.
The said contention was ' also rejected by the Hi gh Court on
the view that none of the petitioners were either ad hoc
enpl oyees or even daily wagers continuously for one year or
for 240 days as is generally clained by the persons seeking
regul ari sati on even in industrial establ i shnents and,
furthernmore the petitioners did not fall in any of the
categories referred to by this Court in the State of Haryana
v. Piara Si ngh, 1992 (1) SCC 118, as entitling
regul ari sati on. The High Court has held that in every one of
the wit petitions none of the petitioners had worked even
for nmore than a few weeks or at best for a few nonths in a
year and consequently the entire edifice of the claimof the
petitioners seeking regularisation was knocked out. As
regards the advertisenent dated March 24, 1991 issued by the
State inviting applications for appointnment on the post of
Regi stration derks it was stated on behalf of the
respondents before the High Court” that in view of the
amendnents which have been made in the Registration Act,
1908, the State does not need any nore Registration derks
and that no further steps have been taken for recruitnment on
the basis of the said advertisement. The High Court has held
that nere advertisenment in a paper about some posts |ying
vacant does not confer any right whatsoever on those who may
be seeki ng appoi ntnent in pursuance of the advertisenent and
since the State has specifically come up with the case that
they do not require any one to be appointed as Registration
Clerks in pursuance of the said advertisenment dated March
24, 1991 and they are not proposing to process the said
advertisenent any further, the said advertisenent cannot be
i nvoked by the petitioners to seek regularisation as
Registration Clerks. Referring to the decision of S H A
Raza J. in Civil Msc. Wit Petition No. 3721/1990 against
which the special leave petition was dismissed by this
Court, the H gh Court has observed that the fact that the
special leave petition has been dism ssed against the said
j udgrment cannot be a precedent for permtting the
petitioners in these matters to get a benefit which they are
not entitled to. The Hi gh Court has disagreed with the view
of the | earned Judge in that case and has reversed'the sane.
The | earned Judges have also referred to the judgnmentnent of
anot her | earned single Judge (Vijay Bahuguna J.) in Cvi
Msc. Wit Petition No. 17634-A/1991 and has not approved
the directions given by the | earned Judge in that natter and
have observed that the said directions are wholly out of
bounds of Article 226 of the Constitution of India. The
| ear ned Judges have also taken note of the interimorders
that were passed by other |earned Judges [sitting singly] in
various wit petitions, both at Allahabad as well as at
Lucknow, and have observed that the said interimorders were
obtained by the petitioners on the basis of avernments which
were incorrect and fal se. The | earned Judges have,
therefore, dismssed the wit petitions that were filed by
the petitioners.
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to in paragraphs 95 and 96 of the Manual, i.e., posts on the
permanent and the tenporary strength of the establishnent.
The permanent strenght is fixed for each office on the basis
of assessnent made having regard to the anpunt of work to be
performed in the office and is subject to periodic review
Simlarly the tenporary establishment is sanctioned by the
District Registrar with the previous approval of the
| nspector General. The per manent and tenporary posts
contenplated in paragraphs 94-A, 95, 96 and 97 are posts
sanctioned for appointnment on regular basis. The posts of
Registration Cerks on daily wage basis on which the
petitioners were appointed do not fall under these
par agraphs of the Manual. Special sanction was given by the
Covernor for appointnment on these posts of Registration
Clerks on daily wage basis for the purpose of disposal of
the arrears of documents -in Registration offices and the
District Registrar had been directed to ensure in every case
di sposal of all docunments in arrears wthin a period of
three ' nonths. The sanction was given subject to the
condition that such appointnent shall in no case exceed
three months during the course of —~a financial year. The
appoi ntnent on these posts of Registration Clerks on daily
wage basis was required to be made on the basis of a list
that was to be prepared as per the directions contained in
the Government order sanctioning the posts. The said |ist
was not the list prepared under paragraph 97 of the Mnual

In this context, it may al so be stated that since 1978
there exist the 1978 Rules naking express provisions with
regard to recruitnment on the post of Registration Clerks in
the Registration Departnent. Rule 15 of the 1978 Rules
prescribes the procedure for the direct recruitnent to the
post of Regi stration d erk. Prior to the anendnent
introduced by the Anendnent Rules of 1992 the said Rule
provided that "subject to the provisions of rule  5(2),
recruitment to the post of Registration Cerk (including
against officiating or tenporary vacanci es) shall be made in
accordance with the procedure laid down in the Subordinate
Ofices Mnisterial Staff (Direct . Recruitnment) Rules, 1975
as anended fromtinme to time". Rule 5(2) provided as under
2Rul e 5(2)

Nanme of the Post Sour ce of recruitnent
Regi stration Cerk

a) By direct recruitment.

(b)By pronotion to the extent of 10 per

cent of the vacancies from anongst the G oup

"D enpl oyees in accordance with the

provi si ons of t he Subor di nat e of fices

Mnisterial Staff (Direct Recruitnment) Rules

1975 as anmended fromtine to tine.

(2) Notwithstanding anything contained in

these rules, before direct recruitnent is

made to the post of Registration Cerk, the

appoi ntnent shall be made from anmongst the

candi dat es whose nanes are included in the

list of approved candi dates prepared under

rule 97 of the Registration Manual for Utar

Pradesh, Part |l (Seventh Edition) as it

stood on June, 1974 and in accordance with

the procedure | aid down therein."

On behalf of the petitioners it has been wurged that
appoi ntnent of a candidate whose nane is included in the
list of approved candidates under paragraph 97 of the
Manual , as the said paragraph stood on January 19, 1974, is
to be treated as an appointnent wunder rule 15 of the 1978
Rul es. The subm ssion of the |earned counsel is that the
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words "as it stood in January 1974" refer to paragraph 97 of
the Manual. W are unable to agree. The said provision in

rule 5(2) was in the nature of a transitory provision which
enabl ed recruitnent to be nade in the initial period after
the coming into force of the 1978 Rules on the basis of the
list of the approved candi dates that had been prepared under
the existing provisions contained in paragraph 97 of the
Manual . The words "as it stood in January 1974" nust,
therefore, be construed as referring to the list of approved
candi dates that had been prepared under paragraph 97 of the
Manual as that list stood in January 1974. The construction
pl aced by the |earned counsel for the petitioners on the
words "as it stood in January 1974" would nean that even
after the 1978 Rules the appointnments will have to be made
on the basis of |ist prepared in accordance with paragraph
97 of the Manual fromtinme to tine. This would conmpletely
nullify the provisions relating to recruitment contained in
rule 15 of the 1978 Rules. A construction which leads to
such a result cannot be adopted. W are, therefore, unable
to accept. the contention urged on behal f of the petitioners
that the —appointnent of the petitioners on the post of
Regi stration Clerks on daily wage basis was in the nature of
a regul ar appoi nt nent made i n accordance with the provisions
of the relevant rules. In our opinion, appointnent of the
petitioners was nmade on the basis of the sanction given by
the CGovernor for such posts each year which sanction was
subject to the express condition that ~such an appoi nt ment
shall in no case exceed three nonths during the course of a
financial year.

The next contention that- has been urged by |[earned
counsel for the petitioners is wth regard to their
regul arisation on the post of Registration Cerks. It has
been subnmitted that in letters dated July 6, 1985 and
Sept enber 20, 1985 from the | nspect or Gener al of
Registration to the State Government it was poi nted out that
in June 1985, the nunber of  documents which were pending
cl earance were about 11,28,000 and as per the requirenent
prescribed in the Manual about 700 Registration Clerks were
requi red over and above 900 sanctioned posts of Registration
Clerks existing in the Departnent. It has also been
submitted that as per letter dated Decenber 22, 1993 from
the Inspector General of Registration in Novenber 1993 the
total nunber of docunments pending clearance was about
9,12,696 and that, if the certified copies of the docunents
and the nenos of enquiry were to be taken into account, the
said number would increase to about 15, 00,000 and about 920
Registration Clerks were required for that purpose. It has
been urged that against the said requirement only 272 posts
of Registration Cerks were created between 1985 and 1994
and that at present there are only 1247 sanctioned posts of
Regi stration Clerks out of which 147 posts were-vacant in
Decenmber 1993 and by July 31, 1994 the nunber of | vacant
posts had increased to 214 on account of pronotion and
retirement. On behalf of +the respondents it has  been
submitted that a requisition for selection for 128 posts of
Registration Clerks was sent to the Subordinate Services
Sel ection Commission and the sanme is pending and that in
view of the insertion of Sections 32A and 32B in the
Regi stration Act in the State of U P., additional hands are
not needed and the Government was thinking of w thdraw ng
the requisition. W do not propose to go into the question
whet her there is need for appointnent of Registration O erks
against the existing vacancies. W wll deal wth the
contention urged by the |earned counsel of the petitioners
on the basis that there are vacancies on the post of
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Regi stration Cerks and exam ne whether the petitioners can
claimregul arisation on such posts. In this regard, it may
be stated that in the State of U P. provisions with regard
to regularisation are contained in the U P. Regularisation
of Ad hoc Appointnments (on posts outside the purview of the
Public Service conmi ssion) Rules, 1979. (hereinafter
referred to as 'the Regularisation Rules’). Rule 4(1) of the
Regul ari sati on Rules provides; as follows :

"Rule 4. Regul ari sati on of ad hoc

appoi nt nent s-

(1) Any person who-

(i) was directly appointed on ad hoc basis

before January 1, 1977 and is continuing in

service as such on the date of comrencenent

of these rules;

(ii) possessed requisite qual i fications

prescribed for regular appointnment at the

time of such ad hoc appoi ntnment; and

(i) has conp |leted or, as the case may

be, " after he has conpleted three years

conti-nuous service,

shall be considered for - regul ar appoi nt nent

in permanent or-tenporary vacancy as may be

avail able on the basis of his record and

suitability before any regul ar appointnent is

nmade in such vacancy is accordance with the

rel evant service rules or orders:.™

By the Anendnent Rul es notified vide notification dated
August 7, 1989 the  Regul arisation Rules were anended and
Rul e 10 was inserted which provides that
"Rul e 10. Extension of the Rules -

The provisions of these Rules shall apply,

mutatis mulandis, also to any person directly

appointed on ad hoc basis  on or before

Cctober 1, 1986 and continuing in service as

such, on the date of comencenent of the

Uttar Pr adesh Regul ari sat’i on of Adhoc

Appoi ntrents (On posts outside the purview of

the Public Service Conmi ssi on) (Second

Amendnent) Rul es, 1989."

The petitioners can claim regularisation only if they
satisfy the requirenents of the said provisions. They shoul d
have been directly appointed on adhoc basis before October
1, 1986, they should have possessed t he requisite
qualifications prescribed for regular appointnment at the
time of such adhoc appointment and they should have
conpleted three years continuous service. It has been urged
on behalf of the petitioners that sone of the petitioners
had been working as Registration Cerks on daily wage basis
since nmuch before Cctober 1, 1986 and they would be entitled
to be considered for regularisation under the Regularisation
Rul es. These provisions are applicable only to an
appoi nt nent nade on adhoc basis. Though the H gh Court has
held that the appointnment of the petitioners on daily wage
basis was not an adhoc appointnent, we are not inclined to
take that viewand we will proceed on the basis that the
appoi ntnent of the petitioners was such an appointnent. The
guestion which survives is whether any of the petitioners
who had been appointed as Registration Cerk on daily wage
basis prior to October 1, 1986 can be regarded as having
conpl eted three years continuous service. Since the order of
the Governor sanctioning appointment on the posts of
Regi stration Clerks on daily wage basis inposes a linitation
that such appointnment shall in no case exceed three nonths
during the course of a financial year, there are | ong breaks
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between the various periods during which the petitioners
were enpl oyed as Registration Clerks on daily wage basis. In
Bhagwati Prasad v. Delhi State M ner al Devel opnent
Corporation, 1990 (1) SCC 361, this Court has laid down that
for the purpose of counting three years’ continuous service
for the purpose of regularisation artificial break in
service for short period/periods created by the enployer
could be ignored but "if there is a gap of nore than three
nont hs between the period of term nation and re-appoi nt ment
that period nmay be excluded in the conmputation of the three
years period'. (at p. 364). In view of the said decision for
conputing three year period of continuous service for the
purpose of Rule 4(1)(iii). of the Regularisation Rules, the
period of break in service which was |l|onger than three
nonths has to be excluded and only the period during which
the petitioners actually worked can be counted. In case any
of the petitioners was enmployed as a Registration Cerk on
daily wage basis prior to OCctober 1, 1986 and, after
excl udi ng ‘periods of breaks in service which are |onger than
three nonths, he has put in three years service, he would be
entitled to seek regularisation under Rule 4(1) of the
Regul ari sation Rules provided he fulfils the requirenment of
clause (ii) of the said rule. He can nove the appropriate
authority for such regularisation and the said authority

wi Il pass appropriate orders after verifying the correctness
of the claimof such a petitioner. The petitioners who do
not fulfil the said condition of  three-  years service

contained in Rule 4(1)(ii) cannot claim regularisation on
the basis of the Regularisation Rules.

It has been urged on behalf of the petitioners that
many of them have rendered continuous service for nore than
240 days in a year and that they are entitled to be
regularised. W find no nerit in this contention. In Del hi
Devel opnent Horticulture Enpl oyees’ Uni on V. Del hi
Admi ni stration, Delhi & Os., 1992 (4) SCC 99, this Court
has not accepted the principle that an enployee can seek
regul arisation only on the ground that he has put in work
for 240 or nore days. Sinmlarly, in the State of Haryana v.
Piara Singh & Ors. (supra) this Court, while setting aside
the direction of the Hi gh Court t hat al | t hose
adhoc/tenmporary enpl oyees who had continued for nore than a
year shoul d be regul ari sed, has observed

"None of the decisions relied upon by the

Hi gh Court justify such whol esal e,

uncondi ti onal orders. Moreover, fromthe nere

continuation of an adhoc enployee for one

year, it cannot be presuned that there is

need for a regular post. Such a presunption

may be justified only when such continuance

extends to several years. Further, there can

be no ’'rule of thunb” in such matters.

Condi ytions and circunstances of one unit may

not be the sane as of the other. Just because

in one case, a direction was given to

regul ari se enpl oyees who have put in one

year's service as far as possible and subject

to fulfilling the qualifications, it cannot

be held that in each and every case such a

direction rust followi rrespective of and

wi t hout taking into account the ot her
rel evant circunmstances and considerations.”
[p. 142]
In that case, this Court has, however,
observed

"If a casual |abourer has continued for
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a say two or three years - a presunption may
arise that there is a regular need for his
services and in such a situation it becones
obligatory for the authority concerned to

exam ne t he feasibility of hi s
regul arisation.” [p. 153]
Regul arisation in service in the State of UWP. is

governed by the Regularisation Rules which prescribes a
peri od of three years continuous service. W cannot say that
the said period of three years prescribed under the
Regul ari sati on Rul es is unr easonabl e. In t hese
circunmstances, it nmust be held that unless the petitioners
fulfil the requirenent of the Re

Regul ari sati on Rul es, they cannot be regul ari sed.

It has been subnmitted by the |[|earned counsel for the
petitioners that even though under the Governor’s sanction
appoi nt nent on the post of Registration Cerks on daily wage
basis could be nade for a maximum period of three nonths
during the course of a financial vyear, a practice was
prevailing in the Registration Departnent to avail the
services of Registration Cerks appointed on daily wage
basis by treating them as Apprentices but they were not paid
any emolunents for the period they worked as Apprentices. It
is stated that this was done by invoking the provisions of
par agraph 101 of the Manual which provided as under :-

"101 : Enpl oynment of unpaid Apprentice

The enpl oynent of unpaid Apprentice in

registration offices is strictly prohibited,

except in speci al cases; and wth the

previous sanction, in witing of the District

Registrar of the District or the Inspector

CGeneral of Registration, which sanction can

be at any tine wthdrawn. It _should at the

same time, be clearly understood that as the

enpl oyment of unpaid Apprentice can only be

regarded as a convenience of the Sub-

Regi strar hinmsel f, such services will not be

recogni sed as gi vi ng any claim of

appoi nt nent . "

On behal f of the respondents it has been subnitted that
the said provision contained in paragraph 101 of the Manual
has been superseded and instructions have been issued by the
I nspector General of Registration fromtinme to tinme not to
engage any person under paragraph 101. Shri D.V. Sehgal has
very fairly stated that if any petitioner was required to
work wi thout payment as an Apprentice under paragraph 101,
he will be paid enolunments on daily wage basis for the said
period. In viewof this statement if any of the petitioners
or other simlarly placed persons was required to perform
the duties of Registration Cerk as an Apprentice /under
paragraph 101 of the Mnual he can subnmit a representation
setting out the particulars about such enploynent and the
concerned authority, after verifying the correctness of
claim would pass the necessary order for payment  of
emol uments on daily wage basis for the period he is found to
have so worked on the post of Registration Cerk. The said
peri od during which he is found to have worked as Apprentice
under paragraph 101 of the Manual shall be al so counted as a
part of his service as Registration Clerk on daily wage
basis for the purpose of computing the period of three years
conti nuous service for the purpose of regularisation

It has been next wurged on behalf of the petitioners
that even if the petitioners are not entitled to seed
regul arisation, they should be given preference in the
matter of appointnent on the post of Registration Cerk
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whenever regular appointnent is made on that post and
reliance has been placed on the decision of this Court in
Prabodh Verma & Ors. vs. State of Uttar Pradesh & Ors., 1985
(1) SCR 216. In that case nearly 90 per cent of teachers in
recogni sed institutions who were nmenbers of the Utar
Pradesh Madhyam k Shi kshak Sangh went on an indefinite
strike. The said strike was declared as illegal by the State
CGovernment and the services of the striking teachers were
term nated. Fresh appointnents on tenporary basis were nade
on the posts of teachers whose services were termnated.
Thereafter a settlement took place between the striking
teachers and the State CGovernment and the services of the
new y appointed teachers were termnated. Thereafter, the
Covernor of Utar Pradesh promul gated an ordi nance which
provided for the absorption. of certain teachers in the
institutions recogni sed under. the Internediate Education
Act, 1921 and for - that purpose a provision was made for
mai ntaining a regi ster of "reserve pool teachers" consisting
of persons who were appointed as teachers during the period
of the strike and it was further provided that where any
substantive vacancy in the post- of a teacher in an
institution recognised by the Board of H gh school and
Internedi ate Education was to be filled by direct
recruitnment, such -post should at the instance of the
I nspector be offered by the nanagenment to the teacher whose
nane was entered in the said register. The validity of the
said ordi nance was challenged before the -Allahabad High
Court by sone of the applicants who were not in the reserve
pool . The said ordi nance was declared as invalid by the High
Court on the ground that it ~was violative of the right to
equal ity guaranteed under Article 14 of ~the Constitution

Reversing the said view of the H gh Court, thi's Court upheld
the said ordinance and held that there was an intellingile
di fferential which distinguishes the teachers put 'in the
reserve pool from other applicants for posts of teachers in
recogni sed institutions i nasmuch- as the reserve poo

teachers were those who had cone forward at a tine when the
teachers enployed or a large majority of such teachers, in
the recognised institutions, had gone on an- indefinite
strike and had continued the strike even after it had been
declared illegal and had the strike continued al nost all the
recogni sed institutions in the State would have had to cl ose
down putting the students to great hardship and suffering
and causing a break in their education and that it was in
these difficult and trying tinmes that the reserve poo

teachers cane forward to man the recogni sed institutions. It
has al so been observed that the reserve pool teachers joined
the recognised institutions during the period of the strike
in circunstances in which they exposed thenselves to great
hostility from the striking teachers and that they did so
running a certain anount of risk for there was‘ always a
possibility of a strike turning violent and that al nost al

those who applied for these posts and were not in the
reserve pool and were seeking to challenge the validity of
the ordinance nmust have qualified to be appointed to the
post of teachers in the recognised institutions during the
pendency of strike and none of these applicants, however,
cane forward to join a recognised institution during that
period as the reserve pool teachers did and, therefore, they
stood in a different class fromthe reserve pool teachers.
W find it difficult to appreciate how the petitioners can
claimpreference in the matter of regular appointnent on the
post of Registration Clerk on the basis of this decision. It
cannot be said that the petitioners had to undergo any risk
when they joined as Registration Cerks on daily wage basis.
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They joined the posts of their owm free will knowing fully
wel | that the said appointnent was for a very short duration
and woul d not exceed three nonths during the course of a
financial year. W are, therefore, unable to hold that the
petitioners who had worked as Registration Cerks on daily
wage basis forma separate class and are entitled to claim
preferential treatnent in the nmatter of appointnent on the
post of Registration Cerks as and when recruitnment is made
for the said post.

W are, however, of the viewthat in the event of the
recruitment being nade on the post of Registration Cerks on
regul ar basis, the petitioners or other simlarly placed
persons should be given one opportunity of being considered
for such appointnent and they be given relaxation in age
requi renent provided for such appointnent under the rules.
During the process of selection weightage nay be given for
their experience to the Registration Cerks who have worked
on daily wage basis -and suitable guidelines nay be franed
for that 'purpose by the Subordinate Services Selection
Comm ssi on.

For the reasons aforenentioned, the inpugned judgment
of the H gh Court is upheld with the follow ng directions :-
(1) The petitioners ~or other simlarly placed persons who
were enployed as Registration Cerks on daily wage basis
prior to Cct ober 1, 1986 shall be . consi dered for
regul arisation wunder the provisions of ‘rule 4 of the
Regul ari sation Rules provided they fulfil the reguirenments
of rule 4(1)(ii) and they have conpleted three years
continuous service. « The said period of three years service
shall be conmputed by taking into account the actual period
during which the enployee had worked as Registration Cerk
on daily wage basis. The period during which such an
enpl oyee has perforned the duties of Registration derk
under paragraph 101 of the Manual shall be counted as part
of service for the purpose of such regul arisation.

(2) Inthe event of appointnment on regualr basis on the
post of Registration Cerks, the petitioners or other
simlarly placed persons who had worked as Registration
Clerks on daily wage basis nmay be given one opportunity of
bei ng considered for such appointnment _and they be given
relaxation in the matter of age requirenent prescribed for
such appoi nt ment under the Rul es.

(3) The Subordinate Services Selection Conm ssion while
nmaki ng selection for regular appointnment to the posts  of
Regi stration O erks shall give weightage for their
experience to the Registration derks who have worked on
daily wage basis and shall frame suitable guidelines for
that purpose.

(4) If any of the petitioners or other simlarly placed
person was required to performthe duties of Registration
Clerk as an Apprentice under paragraph 101 of the Manual, he
may submit a representation to the appropriate authority
setting out the full particulars of such employnment wthin
three nonths and the concerned authority, after verifying
the correctness of the said claim shall pass the necessary
order for paynment of enolunments on daily wage basis for the
period he is found to have so worked on the post of
Regi stration Clerk. The said paynment shall be nade within a
period of three nmonths fromthe date of subm ssion of the
representation.

The Speci al Leave Petitions are di sposed of
accordi ngly.

No costs.
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